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The Luxembourg Parliament recently passed legislation to fully implement into
national law the directive on cross-border mergers of limited liability companies
(2005/56/EC, the “cross-border merger Directive”), which had been partially
implemented in March 2007.

The law of June 10, 2009, on cross-border mergers (the “Law”) goes a step
further in the implementation of the directive, and, by amending the law of August
10, 1915, on commercial companies (the “Companies Law"), sets up a broader
legal framework for cross-border merger operations (section 1 below).

Another purpose of the Law is to implement legal provisions whose purpose is to
simplify the incorporation of Luxembourg SA (sociétés anonymes), as well as the

maintenance or the modification of their share capital (section 2 below).

So far, cross-border mergers were only regulated for tax purposes (Directive
90/434/CEE as implemented into Luxembourg law by the Laws of July 23, 1990
and December 21, 2001) but were not really practicable, given the absence of
legal framework. The transposition of the cross-border merger Directive is
therefore a big step ahead since it will finally allow companies to take benefit of
the favourable EU tax regime applicable to cross border reorganisations
performed in an EU context, namely tax-free mergers and demergers (section 3

below).
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A broader legal framework for cross-border operations

The concept of merger can be defined as the legal operation whereby one or
more companies, being dissolved without going into liquidation, transfer all their
assets and liabilities to another company whether already existing or resulting
from the merger, in exchange for the issue to their holders of securities or shares
representing the capital of such company.

The operations of cross-border mergers, which involve companies from different
EU Member States or non- EU member States, are now fully recognized under
Luxembourg law under the new article 257, paragraph 3 of the Companies Law.
The Law has also enabled such operation to be organized according to three
main principles: the harmonization of the decision making-process (1.1 below), a
better protection of the shareholders (1.2 below), other securities holders and
creditors of the participating companies, and an improved guarantee of the

employees’ participating rights (1.3 below).

The legal recognition of cross-border mergers and of foreign legislation

The Law now expressly authorizes cross-border mergers, provided however that
the national laws governing the foreign companies do not prohibit such merger.

The aim of the Law is not only to recognize the existence of such possibility, but
also to give it a more complete legal framework and to render it as practical as
possible, it being understood that the foreign legal provisions still remain
applicable and have to be complied with.

Therefore it is now stipulated in the new article 257, paragraph 3 of the
Companies Law that foreign legal provisions, especially those regulating the
decision process to be followed in respect of the cross-border merger, have to be

complied with.

However, for simplification purposes, the Law now provides that common actions

may be undertaken by the participating companies.
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Hence, the draft terms of the merger to be prepared by the management of the
participating companies is now referred to in the restated article 261 of the
Companies Law as being joint draft terms of the merger (hereafter the “joint draft

terms”).

Moreover, the Companies Law now provides, under article 266, paragraph 5, for
the possibility to waive the audit requirements of the joint draft terms, when all the

shareholders of the participating companies have so decided.

It is interesting to note that the Luxembourg notaries are now in charge of
scrutinizing the legality of cross-border mergers under Luxembourg law. After
thorough supervision, the notary is to issue an official certificate which attests to

the completion of the pre-requisite actions and formalities.

Under certain circumstances, the issuance of the certificate by the notary and its
publication may even be binding towards third parties (article 273, new paragraph
1 of the Companies Law), but usually the cross-border merger comes into effect
and is binding towards third parties once it has been registered with the

Luxembourg Trade and Commercial Companies Register.

In specific cases, however, the merger may remain subject to certain procedures,
as provided for in article 271, paragraph 3 of the Companies Law, even though it

has been registered.

Once the merger has been registered, the new article 273ter of the Companies
Law further provides in its second paragraph that the Luxembourg Trade and
Commercial Companies Register is now the authority in charge for notifying to
the foreign registries that the merger has come into effect.

The third paragraph of the same article specifies that upon receipt by the foreign
registry of such notification, the absorbed company may be struck off the books
of this registry, but not before such receipt.

Another innovation is that a cross-border merger may not be declared void once it
has taken effect in conformity with article 273ter of the Companies Law.
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This shows a will to harmonise the decision making-process amongst the
different national laws to which the participating companies may be subject, while

simplifying the procedure of the cross-border merger itself.

This simplification is however not meant to be to the detriment of the

shareholders, creditors or employees of the participating companies.

Hence the Law provides for further provisions which guarantee a better protection

of these persons.

A better protection of the shareholders, other security holders and

creditors of the participating companies

The desire to protect the economic rights of the shareholders, other security
holders and creditors of the merging companies is not something new — however
the Law implements specific provisions which will allow the rights of such persons
or entities to be more efficiently protected.

The information rights of the shareholders, other security holders and creditors of
the company remain assured through the access they are given to the legal
documentation related to the cross-border merger which, under the new article
265 and article 267 of the Companies Law, includes the merger reports and the
auditor's report. This access is granted at least one month before the general

meetings of shareholders of the merging companies approving the merger.

More specific requirements have also been implemented so as to guarantee that

the rights of the persons/ entities concerned can be effectively enforced.

The Law has modified article 262, second paragraph of the Companies Law so
as to add supplementary information which must be included in the joint draft
terms, which shall notably comprise an indication on the procedure by which the
creditors of the merging companies may exercise their rights, and the address
where these creditors may obtain, free of any charge, a detailed description of

this procedure.
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As for the other security holders of the company, their protection is also ensured,
together with that of the shareholders, through the new constraint that the merger
is now to be approved not only by the general meeting of the shareholders of the
merging companies, but also, as the case may be, by the holders of other

securities in the participating company (article 263, first paragraph).

The Law now guarantees to such holders of other securities, by amending article
270, paragraph 1 of the Companies Law, that they be granted rights in the
absorbed company which are at least equivalent to the rights they were entitled to

in the absorbed company.

Should this not be the case, they are now entitled, in compliance with the second
paragraph of the same article, to refuse the planned change in their rights, in
which event their securities will have to be repurchased at a purchase price
corresponding to the valuation made in the joint draft terms and as verified by the

independent auditors.

The Law thus takes into account the economic aspects of cross-border merger
operations and provides the persons/entities concerned with efficient, practical

ways to enforce their rights.

The economic rights and privileges of the shareholders, other security holders or
creditors of participating companies are however not the only ones which

protection requires a specific legal frame.

An improved protection of the employees’ rights

The employees of the companies involved in a cross-border merger need to be

protected as well.

In that respect the Law now guarantees the respect of foreign legislations, with a
specific purpose: the protection of the employees of the merging companies,

especially regarding their rights to representation.
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Such employees may be entitled to specific rights which guarantee their
information and their participation in the decision-making process before the
merger operation. Hence it is important that such rights are preserved not only
through the process of the merger, but also once the merger has been effectively

implemented.

Hence the Law stresses the information rights of the employees of the merging
companies and specific information is now to be inserted in the joint draft terms of
the cross-border merger, as listed in the new article 261, paragraph 4 of the

Companies Law:

- Articles of incorporation of the absorbing company;

- A description of the possible effects of the merger on the employees;

- As the case maybe, information on the procedures regarding the involvement
of employees and their participation rights, in compliance with the cross-border
merger Directive;

- Information regarding the valuation of the assets and liabilities of the absorbed
companies

- The date of the accounts of each of the participating company used to

determine the conditions of the merger.

Here the Law expressly refers to the cross-border merger Directive, the purpose
of which is to ensure that the level of representation of the employees in the

merging companies will be at least equivalent in the absorbing company.

The joint draft terms are then to be made available to the employees at the
registered offices of the participating companies at least one month before the
general meetings of the shareholders of the merging companies approving the
merger.

Moreover, the Law introduces a new paragraph 7 under article 263 which
stipulates that the general meetings of the shareholders of the absorbed
companies may even subordinate their approval of the merger to the express
condition that the general meetings ratify the procedure for the participation of the
employees in the company resulting from the merger.
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From a practical point of view, the Law also amends the Luxembourg Labour Code so
as to guarantee that the participating rights of the employees concerned by the merger
will be respected. As from now on, a company resulting from a cross-border merger
may be subject to specific participation requirements as provided by the Luxembourg

Labour Code.

Hence the rights and duties of the participating companies towards their employees,
whether resulting from employment contracts or employment relationships, must be
respected throughout the entire process of the merger, and are then transferred to the
absorbing company as from the effective date of the cross-border merger (new
paragraph 4 of article 274 of the Companies Law).

Simplification of certain provisions applying to the incorporation of
Luxembourg joint-stock companies, the maintenance and the modification of

their share capital.

The Law provides for adjustments to two specific matters: certain limitations to the
involvement of an independent auditor are provided (2.1) and a new principle is set in

respect of the holding of its own shares by a Luxembourg SA (2.2).

A Increase of the responsibilities devolved to the notary public

The simplification of the incorporation of SA (or changes to their share capital) firstly
involves increasing the responsibilities devolved to the notary public. Article 26,
paragraph 2 of the Companies Law is amended: not only is the notary public in
charge of verifying that the conditions listed under article 26, first paragraph of the
Companies Law have been respected, but he now also has to make sure that the
conditions stipulated under article 26-1, paragraph (2); 26-3, and 26-5 of the
Companies Law have been complied with.

Limitation of the involvement of an independent auditor

Certain cases are now set out where the involvement of an independent auditor,
when incorporating or increasing the corporate capital of a SA by contribution in

kind, is not mandatory any more.
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The Law adds to article 26-1 of the Companies Law the paragraphs (3 bis) to (3
sexies), which define three exceptions when an auditor's report will not be

mandatory any more, even though a contribution in kind to a SA is performed.

(Paragraph 3 bis): the assets contributed to the SA are composed of securities * or
money market assets” and such assets are valued according to the weighted average
price (prix moyen pondéré) at which such securities have been negotiated on a
regulated market® during a period of at least six months preceding the date of the

contribution.

(Paragraph 3 ter): the contribution of assets other than securities described in
paragraphs (3 ter) and (3 quater — see below) are already the subject of a valuation by

an independent auditor. The following conditions must however be respected:

- The valuation was determined at a date which is no older than six months at the
date of the contribution; and

- The valuation has been realized in conformity with the valuation principles
generally recognized in Luxembourg.

(Paragraph 3 quater): the contribution in kind consisting of assets other than that
mentioned under paragraph (3 bis) the value of which is based on the financial
statements of the preceding fiscal year, if such financial statements have been subject
to supervision in the sense of the directive EC/2006/43 of the European Parliament
and Council of May 17, 2007 regarding the supervision of legal financial statements;

this would include supervision by an independent auditor.

However, it is important to bear in mind that if the goal of the Law is to simplify the
procedures related to contributions in kind, it is not to loosen the control to which such

contributions are subject.

! In the sense of article 4, paragraph 1, point 18) of the directive EC/2004/39 of the European Parliament and Council of April
21, 2004 regarding Markets in Financial Instruments

% In the sense of article 4, paragraph 1, point 19) of the same directive

% In the sense of article 4, paragraph 1, point 14) of the same directive
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Hence the Law specifies that, for any of the exceptions above, if extraordinary
circumstances have occurred between the date of the valuation and the effective date
of contribution, and that such circumstances may have affected the valuation of the
assets being contributed, then the assets must be revaluated and the new valuation is

subject to the supervision of an independent auditor.

Furthermore, when a contribution in kind is realised without the intervention of an
independent auditor, a statement of the management must be published with the
Mémorial C, Recueil des Sociétés et Associations within one month of the date of the
contribution. According to article 26-1 — paragraph (3 quinquies), such statement must

contain the following information:

- Adescription of the assets contributed;

- The value of the assets, the origin of this value, and, when applicable, the method
of valuation;

- A confirmation that the value of the assets contributed corresponds at least to the
nominal or par value of the shares (and share premium, if any) to be issued in
consideration; and

- A confirmation that no extraordinary circumstances have occurred, which may

affect the fair value of the assets being contributed.

If the capital increase by contribution in kind occurs upon decision of the board of
directors of the company acting within the limits of an authorized share capital, an
announcement specifying the date of the decision taken by the management must be
published with the Mémorial C, Recueil des Sociétés et Associations before the
effective date of the contribution. The Law does not however specify any time limit for

this prior publication.

In such case, this statement shall only be a confirmation that no extraordinary
circumstances which may have affected the value of the assets being contributed

have occurred.

New principles regarding the holding of its own shares by a
Luxembourg SA
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So as to achieve its aim of simplification, the Law also sets new principles applying to
the holding of its own shares by a SA (or operations considered equivalent to such a
holding).

Firstly, the authorization given by the general meeting of shareholders for the
acquisition by a SA of its own shares may now be given for a maximum period of 5

years.

Secondly, details are also given regarding the consequences of such holding: it may
not have as a consequence that the value of the net assets of the company becomes
lower than the amount described under article 72-1, paragraph (1) and (2) of the
Companies Law. The amount referred to hence now takes into account the subscribed
share capital, but also the amount of the reserves that may not be distributed, in

accordance with the Law or the articles of association of the concerned company.

But the major change in this area is in article 4 of the Law: the principle that was set in

paragraph (1) article 49-6 of the Companies Law is now reversed.

As from now on, a SA may grant loans to third parties to acquire its own shares, if the

following conditions are met:

- Such operations are realised under the supervision and the liability of the board of
directors, and must occur at normal market conditions;

- The operation is subject to the prior approval of the general meeting of
shareholders, held in the conditions required for the amendment of the articles of
association. The board of directors must provide the general meeting of shareholders
with a report detailing the motives of the operation, its interest for the company, its
conditions, the risks it may entail as regards the solvency of the company, and the
price at which the shares will be acquired;

- The loans granted to the third parties have not as a consequence that the value of
the net assets of the company becomes lower than the amount described under article
72-1, paragraph (1) and (2) of the Companies Law, and the company must create a
reserve of an amount corresponding to the total amount of the loans granted in a non
distributable reserve; and

- The shares are acquired at a fair price.
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An additional condition is provided by article 5 of the Law, in the case the loans
granted by the company are granted to members of the board of directors — in such
circumstances, the operation is also subject to the supervision of the statutory or
independent auditor of the company, whose report is to be submitted to the general

meeting of shareholders.

Tax treatment of cross-border reorganisations

Directive 90/434/EEC on the common system of taxation applicable to mergers,
divisions, partial divisions, transfers of assets and exchanges of shares
concerning companies of different Member States (“Merger Directive”) provides
for the deferred taxation of capital gains arising from EU cross-border company
restructurings carried out in the form of mergers, divisions, transfers of assets or

exchanges of shares by companies that are:

- Listed in the Directive,
- Considered to be resident for tax purposes in an EU Member State and

- Subject to corporate taxes in their home state.

The taxation of any capital gain is then deferred until a later disposal of the

assets.

The Merger Directive was amended 4 times since its adoption, in 1994, 2003 and
2006 following the joining of new Member States and in 2005 to expand the

scope of the Directive.

The amended Merger Directive has been implemented into Luxembourg Law by
articles 170 bis and 170ter of the Luxembourg Income Tax Law (“ITL") and the
scope of these articles is even broader than the one defined by the amended
Directive since it also includes companies of Member States of the European
Economic Area that are subject to a tax corresponding to the Luxembourg
corporate income tax. Thus, when reference is made to EU resident companies in
the following paragraphs, it is understood that it also includes the European

Economic Area members.



Law of June 10, 2009 on cross border mergers
An update and simplification of the Luxembourg legislation

Page 14 of 18

Conditions for the favourable tax regime to apply

Based on article 170bis ITL, the profit realised upon mergers are exempt in the

following situations:

- Transfer of all the assets and liabilities of a Luxembourg resident entity (or a
resident company of an EU member State), as a result of and at the time of a
dissolution without liquidation;

- To another Luxembourg company fully subject to tax (or a resident company
in an EU member State) AND

- The transfer is performed in exchange for shares (and cash <=10% of the
nominal value or accounting par value of the shares issued) of the acquiring
company issued to the shareholders of the absorbed company or the cancellation
of a shareholding held by the acquiring company in the absorbed company

- Unrealised capital gains transferred on the operation must be subject to
Luxembourg taxation in the future and the transfer is performed at accounting

value.

Tax consequences at the level of the transferred company

The profit realized upon the merger is exempt, provided the above-mentioned

conditions are fulfilled, i.e.:

- Transfer of all the assets and liabilities of a Luxembourg resident entity (or a
resident company of an EU member State), as a result of and at the time of, a
dissolution without liquidation;

- To another Luxembourg company fully subject to tax (or a resident company
in an EU member State) AND

- The transfer is performed in exchange for shares (and cash <=10% of the
nominal value or accounting par value of the shares issued) of the acquiring
company issued to the shareholders of the absorbed company or the cancellation

of a shareholding held by the acquiring company in the absorbed company;
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- Unrealised capital gains transferred on the operation must be subject to
Luxembourg taxation in the future and the transfer is performed at accounting

value.

Tax consequences at the level of the acquiring company

No taxation occurs in principle at the level of the acquiring company upon the
acquisition, but the valuation of the assets received (which will impact the value of

the potential gain to be realized upon future sale) will be performed as follows:

- The assets and liabilities received that are subject to the favourable regime
are recorded at book value.

- If the acquiring company keeps the book values used by the absorbed
company in its balance sheet, then the dates of acquisition of these assets are

kept for tax purposes at the level of the acquiring company.

Taxation may however occur if the acquiring company previously held shares in
the absorbed company:

- The profit of the acquiring company is computed as if the shares had been
disposed of at their fair market value.
- An exemption applies however if the shareholding is at least 10% - no

minimum shareholding period is required for the tax exemption to apply.
Should the favourable regime not apply, assets and liabilities received by the

acquiring Company in proportion to its previous shareholding are recorded at

market value (“step up”).

Tax consequences at the level of the shareholder(s) of the transferred

company:

There is a “roll-over” of any gain realized upon the exchange of shares, i.e.:
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- The new shares received are deemed to be the same shares as the shares
they replace

- There is a continuation of holding period of the shares

If the favourable tax regime does not apply, the gain realized upon the exchange
of shares is recognized as a capital gain for companies but this capital gain can
benefit from an exemption based on the participation exemption regime under

certain conditions that can be summarised as follows:

- A minimum shareholding of 10% in the subsidiary or the shares in the
subsidiary have an acquisition cost of at least EUR 6 Mio;

- A holding period of at least 12 months;

- The subsidiary is either an EU undertaking within the meaning of article 2 of
the amended EC Directive of July 23", 1990 on the common system of taxation
applicable in the case of parent companies and subsidiaries of different Member
States (“Parent-Subsidiary Directive”) or a fully taxable resident or non-resident

Company.
Demergers and contributions of assets

Conditions for the favourable tax regime to apply

Demergers and partial demergers can also benefit from the favourable tax regime
under similar conditions.

For a demerger, the conditions are:

- Transfer of all or part of the assets and liabilities of a company (“the demerged
company”) as a result of and at the time of a dissolution without liquidation;

- To one or several companies (whether existing or newly incorporated) (“the
recipient company(ies)”);

- In exchange for shares (and potentially a premium in cash (“soulte”) not
exceeding 10% of the nominal value, or the accounting par value of these
shares);

- Issued to the shareholders of the demerged company on a proportional basis.
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For a partial demerger, the conditions are:

- Transfer of all or one or several lines of business (“branches d’activité”) by a
company, which is not dissolved;

- To another company;

- In exchange for shares issued by the company which is the beneficiary of the
contribution.

Tax consequences at the level of the demerged company:

The profit realized in the demerger is exempt, provided it fulfils the above-
mentioned conditions, i.e:

- Transfer of all or part of the assets and liabilities of a Luxembourg corporation
or a resident company of an EU Member State;

- To one or several Luxembourg companies fully subject to tax (or resident
company of an EU Member State);

- Transfer performed in exchange for shares (or cash £ 10% of the nominal
value or accounting par value of the shares issued) of the recipient company(ies)
issued to the shareholders of the demerged company, to the extent of their
participation in the demerged company;

- In case of partial demerger (or contribution of assets — apport partiel dactif),
the assets and liabilities transferred must constitute a business or an autonomous
part of a business.

- The hidden reserves must be subject to Luxembourg taxation (transfer at book

value).

Tax consequences at the level of the recipient company(ies):

No taxation generally occurs at the level of the recipient company upon the
acquisition, but the valuation of the assets received (which will impact the value of

the potential gain to be realized upon future sale) will be performed as follows:
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- The assets and liabilities subject to the favourable regime are recorded at
book value;

- If the recipient company(ies) continue(s) the book values as shown in the
transferring company’s balance sheet, dates of acquisition of the assets are to

continue at the level of the recipient company(ies).

Taxation may however occur if the acquiring company previously held shares in

the transferred company:

- The profit of the acquiring company is computed as if the shares had been
disposed of at their fair market value;

- An exemption applies however if the shareholding is at least 10% - no
minimum shareholding period is required for the tax exemption to apply.

Finally, if the favourable regime does not apply, then the part of assets and

liabilities received are recorded at market value (“step up”).

Tax consequences at the level of the shareholder(s) of the demerged

company:

There is a roll-over of the gain realized upon the exchange of shares, i.e.:

- The new shares received are deemed to be the same shares as the ones they
replace;

- There is a continuation of the “old” holding period for the new shares.

If the favourable regime does not apply, the gain realized upon the exchange of
shares has to be recognised as a capital gain with however the possibility to
exempt the gain under the participation regime.



