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Luxembourg’s Mandatory Disclosure Regime (DAC6) — 
Are You Ready For Audit? 
 
 
 
 
 
 
 
 
 
BY OLIVER R. HOOR AND ROMAIN TIFFON 
 
Oliver R. Hoor and Romain Tiffon of ATOZ Tax Advisers consider the requirements for compliance with 
reporting obligations since the introduction of the mandatory disclosure regime in Luxembourg, and discuss 
what issues tax advisers and taxpayers need to be aware of when preparing for scrutiny by the tax authorities. 
 
 
Under the mandatory disclosure regime (MDR) introduced in Luxembourg by the law of March 25, 2020 (the 
MDR Law), tax intermediaries such as tax advisers, accountants, and lawyers that design, promote or provide 
assistance in regard to certain cross-border arrangements have to report these to the tax authorities. 
 
Since the implementation of the MDR, the scrutiny of potential reporting obligations has become an integral 
part of every tax analysis. The proper management of potential reporting obligations under the MDR requires 
both tax intermediaries and taxpayers to adopt appropriate processes in order to ensure compliance and to 
mitigate the risk of penalties, which can amount to as much as 250,000 euros ($284,000). 
 
Article 16 of the MDR Law states that the Luxembourg direct tax authorities monitor compliance of 
intermediaries and relevant taxpayers with the reporting obligations under the MDR. The Luxembourg tax 
authorities further verify whether the intermediaries and relevant taxpayers attempt to adopt practices to 
circumvent the filing of information. 
 
More recently, the Luxembourg tax authorities began investigating the MDR readiness of, and processes 
implemented by, tax intermediaries. It can be expected that this will become a more common phenomenon 
and both tax intermediaries and taxpayers need to be prepared to evidence that they comply with the MDR. 
 
 

Mandatory Disclosure Regime in a Nutshell 
 
The MDR operates through a system of hallmarks 
that may trigger reporting obligations and the 
“main benefit test” that functions as a threshold 
requirement for many of these hallmarks. As such, 
the main benefit test should filter out irrelevant 
reporting and enhance the usefulness of the 

information collected because the focus will be on 
arrangements that have a higher probability of 
truly presenting a risk of tax avoidance. 
 
The term “arrangement” may also include a series 
of arrangements, and an arrangement may 
comprise more than one step. Hence, the 
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understanding of the term “arrangement” within 
the meaning of the MDR Law is very broad. 
 
When determining whether advice on a particular 
arrangement is reportable under the MDR, it is first 
necessary to analyze whether the arrangement has 
a cross-border dimension; this would be the case 
when an arrangement concerns either more than 
one EU member state or an EU member state and a 
third country. 
 
Cross-border arrangements may be reportable if 
they contain at least one of the hallmarks listed in 
the appendix to the MDR Law. These hallmarks 
describe characteristics or features of cross-border 
arrangements that might present an indication of a 
potential risk of tax avoidance. 
 
When at least one of the hallmarks is fulfilled, it has 
to be determined whether the hallmark is subject to 
the main benefit test. If this is not the case, there is 
an automatic reporting obligation under the MDR. 
 
When the hallmark is subject to the main benefit 
test, it is necessary to perform a comprehensive 
analysis of all relevant facts and circumstances in 
order to determine whether the main benefit or one 
of the main benefits was the obtaining of a tax 
advantage. 
 
The analysis to be performed is depicted in the 
checklist below. 
 

 
 
 

Overlapping Reporting Obligations 
 
The reporting responsibilities regarding cross-
border arrangements that fall within the scope of 
the MDR generally rest with the tax intermediary, 
unless such reporting would be a breach of the 
intermediary’s legal professional privilege. In that 
case, the intermediary should notify any other 

intermediary or, if there is no such intermediary, 
the relevant taxpayer, that the reporting obligation 
would fall back on them. 
 
This broad definition of the term “intermediary” 
will likely result in overlapping reporting 
obligations. Where there is more than one 
intermediary, the obligation to file information on 
the reportable cross-border arrangement lies with 
all intermediaries involved. In addition, there might 
be overlapping reporting obligations of 
Luxembourg intermediaries and intermediaries 
resident in other jurisdictions. 
 
Intermediaries should only be exempt from their 
reporting obligations to the extent they can prove 
that the same arrangement has already been 
reported by another intermediary. In addition, 
Luxembourg tax intermediaries are exempt from 
reporting if they can demonstrate that the same 
cross-border arrangement has already been 
reported in another EU member state. 
 
Thus, it does not suffice to prove that another 
intermediary has committed to do the reporting: It 
is necessary to prove the effective reporting by 
another intermediary. 
 
This obviously requires a certain degree of 
coordination between advisers in order to 
determine whether or not a cross-border 
arrangement is reportable and, if so, to ensure that 
only one intermediary files a report, to avoid 
multiple filings in relation to the same 
arrangement. This is even more relevant since on 
filing an arrangement with a local tax authority, a 
unique ID number will be issued and assigned to 
the reported arrangement. 
 
If multiple reportings are made without indicating 
this unique arrangement ID number, the multi-
reporting of the same arrangement will effectively 
cause it to be considered as multiple arrangements. 
 
When there is no tax intermediary because, for 
instance, the taxpayer designs and implements a 
scheme in-house, the reporting obligation rests 
with the taxpayer who benefits from the 
arrangement. 
 
 

How to Manage (Potential) Reporting 
Obligations in Practice 

 
Tax intermediaries and taxpayers should have 
implemented an appropriate process to ensure 
compliance with reporting obligations under the 
MDR. However, there is no one-size-fits-all 
approach to MDR readiness. 
 
Instead, tax intermediaries and taxpayers have to 
adopt appropriate measures which are 

Does the arrangement have a cross-
border dimension ?

Is the hallmark subject to the main 
benefit test (MBT) ?

Is the MBT satisfied ?

The arrangement is reportable 
under the mandatory disclosure

regime

The arrangement is not
reportable under the mandatory

disclosure regime

Is one of the hallmarks fulfilled ?

no

yes

yes

no

yes

yes no

no

Is there an arrangement ?

yes

no
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commensurate with the number of cross-border 
arrangements to be analyzed. As a rule, the more 
arrangements have to be analyzed on a regular 
basis, the more comprehensive the measures to be 
implemented have to be. 
 
Given that there will likely be overlapping 
reporting obligations in Luxembourg and abroad, 
the coordination between tax intermediaries and 
the taxpayer is of utmost importance. The need for 
coordination is further increased by the short 
reporting deadlines. When a cross-border 
arrangement is reportable under the MDR, 
reporting must be made within a period of 30 days 
starting from different trigger events. 
 
Accordingly, it is important to adopt an MDR 
process that is systematically followed. 
 
In the case of tax intermediaries that deal with a 
significant number of cross-border arrangements 
on a regular basis, it might be appropriate to 
prepare an MDR policy that details the process and 
responsibilities, and provides guidelines for the 
interpretation of terms and concepts under the 
MDR, in order to ensure consistency across the 
entire organization and possibly a common 
approach to specific matters by the intermediaries 
involved, which also involves the training of staff. 
 
The analysis of potential reporting obligations 
should be properly documented so that all parties 
involved may evidence compliance with the MDR 
and the reasoning for reporting or non-reporting. 
 
In light of these complexities, the use of an IT 
solution may simplify and streamline the 
management of reporting obligations under the 
MDR. 
 
 

Conclusion 
 
Under the MDR, tax intermediaries may have to 
report certain cross-border arrangements to the tax 
authorities that meet at least one of the hallmarks 
defined in the appendix to the MDR Law. 
 
Many of the hallmarks set out in the appendix to 
the MDR Law are subject to the main benefit test 
that functions as an additional threshold 
requirement in order to filter out irrelevant 
disclosure and to reduce some of the compliance 
and administration burden of the disclosure regime 
by targeting only tax-motivated transactions. 
 
Tax intermediaries and taxpayers have to 
implement an appropriate process in order to 
ensure compliance with the MDR. The 
Luxembourg tax authorities have recently begun 
investigating the MDR readiness and compliance of 
tax intermediaries. 

 
Ultimately, this might be the right moment to 
reflect on whether the measures taken are 
appropriate to ensure compliance with the MDR 
and consider improvements where necessary. 
Here, IT solutions may play a significant role and 
can facilitate the handling of this process, which in 
the field of asset management is becoming more an 
investor relations matter than a pure compliance 
one. 
 
This column does not necessarily reflect the opinion 
of The Bureau of National Affairs, Inc. or its owners. 
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